Article 14(2) TEU. As a consequence, European citizens in smaller member states are over-represented compared to their fellow European citizens in larger member states. A vote cast in Malta has about three times as much influence on the composition of the European Parliament as a vote cast in the Czech Republic and about seven times as much as one cast in Germany.
2 Equality is conspicuously absent from the enumeration of principles in Article 14(3) TEU and Article 39(2) of the Charter. Where does this leave electoral equality?
In 1995 the German Bundesverfassungsgericht rejected a constitutional complaint against the skewed allocation of seats. It recognised that because of the degressive apportionment, electoral equality throughout Europe did not exist, but nor did it need to. In a democratic state equal political rights within the sovereign people were essential, but the European Union was not a state, it was an association of states, and the Parliament was the representative assembly not of one European people, but of the several national peoples. In approving the degressive apportionment of seats as enshrined in the latest amendment treaty, the German legislature had not breached the Grundgesetz. 3 The Court developed this view on the European Parliament's democratic standing further in its Lisbon judgment of 2009. 4 In the two judgments treated here, the Bundesverfassungsgericht was concerned with a slightly narrower problem: equality of votes cast within Germany, for the German seat contingent in the European Parliament. The Court dissociated this question from the broader complex of electoral equality throughout Europe. As a matter of the German Constitution alone, votes cast in Germany had to be treated equally. The same held for the parallel principle of equal opportunities for political parties. In 2011, this led to the 5% threshold for European elections in Germany being declared unconstitutional:
The severe interference with the principles of electoral equality and equal opportunities for political parties, as a consequence of the 5% threshold in § 2(7) Europawahlgesetz, cannot be justified in the current legal and factual circumstances. In the summer of 2013 the German legislature introduced a 3% threshold, which the Bundesverfassungsgericht declared void as well. 6 Both judgments are marked by a strict standard of constitutionality review. They feature an extensive assessment of the legal and factual circumstances under which the European Parliament functions; but apart from this, considerations reaching beyond the confines of Germany are hardly to be found. After summarising the two judgments, this note provides some remarks on this strange disparity and then returns to the broader question: what about electoral equality between European citizens throughout the Union?
The 2011 case
The 2011 judgment arose from electoral complaints against the 2009 European Parliament election result. Such complaints are made to the Bundestag, from where an appeal lies to the Bundesverfassungsgericht. The Bundestag decides on the validity of the poll in the light of the relevant law, the Court not only reviews this decision on the lawfulness of the poll, it also entertains complaints as to the unconstitutionality of the law.
7 Three complainants obtained a decision by the Bundestag and then appealed it to the Court. They argued that the 5% threshold for European elections in Germany, laid down in § 2(7) Europawahlgesetz, amounted to a violation of their electoral equality rights.
The Court's review follows the lines of a proportionality review in the broad sense. As a first step, the Court held that the 5% threshold amounted to an interference with electoral equality rights. The only aim that could be regarded as legitimate and therefore able to justify the interference, was safeguarding the proper functioning of the European Parliament. A threshold had to be necessary: it had to be demonstrated that, in reality, the proper functioning of the European Parliament indeed would be endangered if the threshold were not there. According to the Court this test was not met: the 5% threshold was not necessary. 6 A closer look at whether a threshold set at 5% was proportionate in the narrow sense, was not needed. § 2(7) of the Europawahlgesetz was declared void.
Parameters of the review
The Court pointed out that the Europawahlgesetz was a German federal law and therefore subject to constitutional review against the Grundgesetz. EU law did not change anything about that. Article 3 of the Direct Elections Act allowed member states to introduce a threshold of up to 5% but did not require them to do so. Where the German legislature was free, under EU law, to either introduce a threshold or not, it was still bound by (and only by) the Grundgesetz, so the review process was the same as in the purely national context. 8 Nor did the degressive apportionment of seats to member states change anything. Here, the Court repeated its findings from the Lisbon judgment: the unequal weight of votes cast in the different member states indicated that the European Parliament was still essentially a representation of the several peoples of the Union, even if Union citizenship was now mentioned with particular stress. The unequal treatment of voters in different member states neither required nor justified unequal treatment of voters for the German allotment. The Grundgesetz does not contain a provision on electoral equality rights specifically for European elections, as it does for elections to the Bundestag. But, the Court held, electoral equality in European elections flowed from the general principle of equality in Article 3(1) Grundgesetz. The right to equal opportunities for political parties ran neatly parallel and required the same review standard as equality of voters.
10
The Court departed from the observation that a threshold interfered with electoral equality, not because it violated the 'one person, one vote' principle (equal counting value, Zählwert) as truly unequal rules like a census would do, but because it set the effect of some votes to nil (success value, Erfolgswert).
11 Given the paramount importance of electoral equality in the democratic system, the room for such an interference was particularly narrow. A justification could only lie in an aim that was legitimate and of such importance that it could counterweigh the importance of equality. Such aims could, in particular, be found in.
safeguarding the nature of elections as an integrative process in the will-formation of the people and, in connection with this, safeguarding the representative assembly's capacity to function.
12
The notion of 'integration' that the Court invoked here stems from the darkest times of constitutional thinking in Germany, 13 but with regard to thresholds the notion is perhaps not altogether repugnant. The idea behind it is that in a large polity the broad diversity of opinion amongst the electorate has to be consolidated into a few clearly distinguishable options so that, on each topic, a decisive choice can be made. A threshold chips off the less significant currents of opinion even before the elected assembly sits, so that parliamentary debate can concentrate on building majorities on the basis of the more significant currents. One could assume, without being unreasonable, that there is a subtle choice to be made here -how much diversity should an elected assembly reflect? How much streamlining should already have taken place in its creation?
The Bundesverfassungsgericht held that there was no such subtle choice; the notion of elections as an 'integrative process' simply was not a relevant consideration:
Nor do[es] the character of an election as an integrative process of political will formation […] justify barring smaller parties, by means of a threshold, from entering the European Parliament. It is not the task of an electoral regime to reduce the range of political opinion in order to, say, simplify decision-making within the representative organ. To the contrary, openness of the political process has to be maintained, especially on the European level.
14 The only limit on this requirement to maintain broadest plurality that the Court accepted was that plurality must not render the Parliament incapable of reaching decisions at all: safeguarding the proper functioning of the European Parliament was the only aim that the Court considered legitimate and apt to justify a threshold. Such a safeguard had to be necessary:
Only an impairment of the representative body's capacity to function that is to be expected with some degree of probability, can justify the 5% threshold. It was not a task for the Court to appreciate the facts on the ground and weigh them to come to a balanced solution; this was for the legislature. But electoral law concerned the rules of political competition. The majority in the legislature acted, as it were, in its own cause and there was a danger that it might be led not by the public interest but by an aim to cement its own position of power. Therefore, control by the Court had to be strict.
16
The reality of the parliamentary process in Strasbourg
The Court acknowledged that without a threshold in Germany, there would be more parties sending only one or two representatives to Strasbourg. Were other member states to follow Germany and abandon their thresholds, the overall impact on the composition of the European Parliament might be significant; but that other member states should do so was an abstract consideration, not one that carried much weight once one realised how stable the relative strength of groups in the Parliament had been over the years.
17
Already some 160 political parties were represented in Strasbourg and there was no clear prospect that a few additional smallest parties, with just one or two seats, would hamper the functioning of the European Parliament. New members for smallest parties might join an existing group. The groups already integrated members from different national parties under the umbrella of common political aims, something in which they had been quite successful.
18
The general pattern of parliamentary practice in Strasbourg was cooperation of the two largest groups, which amongst them accounted for some 60% of seats. How many independent members or small groups existed next to the two large ones was irrelevant for this practice to continue. Even if the two large groups were to take on new members from smallest parties, the risk that this might overstretch their integrative capacity and render them dysfunctional was remote. Should the general pattern change into one more commonly seen in national parliaments, into a clear antagonism between government majority and opposition, then this might have relevant consequences, but as such a development would depend on many factors, the exact consequences remained a matter of speculation. 19 The Court realised that in some cases a simple majority of votes cast was not enough for the European Parliament to make a decision. An absolute majority of members, for instance, was needed in order to overturn a Council amendment in the ordinary legislative procedure (Article 294(7)(b) TFEU), or a two thirds majority for ousting the Commission (Article 234 TFEU qualified majorities would certainly become more burdensome if a large number of members were unavailable for cooperation. But that was the very point of requiring increased majorities, especially with a view to the inter-institutional balance: if the Parliament was not able to organise a qualified majority, it could not take an effective decision. Only if members unwilling to cooperate on principle were to enter the Parliament in such large numbers that increased majorities could not, in general, be organised anymore -and only if on a realistic estimation one came to judge the situation like this -could one start to think that the Parliament's ability to function had been impeded. It was not to be expected that abandoning the 5% threshold in Germany would have such consequences. 20 The Court was not convinced by arguments put forward by several experts and members of the European Parliament who had given evidence during the hearing in Karlsruhe. They had pointed at specific parts of the parliamentary process and argued that current practice would be endangered by the entrance of more small parties or independent members. In particular, they had stressed that no coalition agreements existed between groups, so that deals had to be struck each time a decision had to be made, something which would become more burdensome if the Parliament were even more splintered. But the Court held:
The assumption that this additional effort might put into question the Parliament's capability to fulfil its functions does not stand up to the capability to adapt that the European Parliament has shown in the past. Parliamentary practice is not fixed, but is adapted to changing circumstances. This is demonstrated, in particular, by the evolution of the European Parliament, which, due to increasing legislative competences, has progressively evolved from a debating parliament (1979) towards being a working parliament with a sophisticated committee structure and professional, ultimately coherent activity within parliamentary groups. 21 So, in the Court's view, it was wrong to measure changes in circumstances, in so far as they were to be expected at all, against current practice: practice would adapt.
The functions of the European Parliament
The Bundesverfassungsgericht then contrasted the European Parliament's functions with those of a national parliament like the Bundestag. For Bundestag elections, the Court has always held the threshold of 5% to be permissible, the decisive reason being that the Bundestag has to sustain a government which is dependent on one unchanging parliamentary majority. this was not the case. The Parliament voted the Commission into office, but after that the Commission was not dependent upon the continuous support of one unchanging majority to fulfil its functions. In particular, it did not have to rely on a stable combination of groups in order to roll out a legislative programme.
23
The Court first turned to the ordinary legislative procedure. There, a simple majority of votes cast was enough for the Parliament to adopt a position at the first reading stage (Article 294(3) TFEU) . In later stages, a majority was not needed in order for the proposal to be adopted, quite to the contrary: it was rejecting a Council position that required an absolute majority of members (Article 294(7) TFEU). Union legislation could be enacted without necessarily requiring assent of the Parliament, which meant that a pivotal argument in the justification for a threshold was not there. The same was true for the budget: it, too, could be adopted without the Parliament's assent (Article 314(4) TFEU).
24
Then turning to Acts adopted under a special legislative procedure, the Court remarked that in some cases an enhanced majority in the Parliament was required. But such an increased majority needed not to be adopted by one stable majority; if changing majorities would make negotiations with the Commission and the Council more difficult on the one hand, it could also be said, on the other, that they increased the possibilities of where to find such majorities. More importantly, acts adopted under a special legislative procedure, for instance on antidiscrimination legislation (Article 19(1) TFEU) or on establishing a European public prosecutor's office (Article 86(1) TFEU), were so diverse that a general blockage of parliamentary activity was not to be expected. The same was true for constitutional decisions like accession of new member states (Article 49(1) TEU), rule of law enforcement against member states (Article 7 TEU) or international treaties (Article 18(6)(a) TFEU).
25
The Parliament's function of monitoring the Commission, other executive bodies and the Council was underpinned by specific rights, but these were mostly minority rights, so control could take place without majority formation.
26
Dictum and dissenting opinion § 2(7) of the Europawahlgesetz was found to be incompatible with Articles 3(1) and 21 Grundgesetz and declared void in a five to three decision. 27 On the primary point of the electoral complaints, the Court refused to declare the 2009 elections to the European Parliament invalid: the public interest in not disrupting the work of the Parliament outweighed that of repairing the irregularity in its composition.
Two judges voting in the minority presented a dissenting opinion to the judgment. They criticised the inappropriately high standard of review that their colleagues demanded and accused them of ignoring the fact that responsibility for the proper functioning of the Parliament was shared between member states.
28
The introduction of a 3% threshold and the 2014 judgment Whilst scholarly comments on the judgment were divided, 29 German politics was deeply unhappy with the outcome of the 2011 case. In the summer of 2013 all parties in the Bundestag save Die Linke introduced a bill to enact a new threshold, set this time at 3%.
During a hearing of expert witnesses in the Bundestag committee for internal affairs, several of the more critical scholars explained why the fate of this new proposal under any future review was uncertain. They stressed that the 2011 judgment had not resulted in an unconstitutionality verdict because the 5% threshold had been set too high, but because it had been held to be unnecessary. This reasoning would doom a 3% threshold just as well, so the new proposal could survive any future constitutionality review only if the Court were persuaded to lower its review standards, or if it could be convinced that circumstances in the real world had changed in the meantime.
30
The newly-introduced 3% threshold 31 was put to the Bundesverfassungsgericht shortly after its adoption. There was no need to wait for the next European elections and bring an electoral complaint: European citizens in Germany were directly affected as to their electoral rights by the amending law and could bring a constitutional complaint against the Bundestag. Some 1,000 voters did so, joined by several smaller political parties who mounted an Organstreit. On the strict review standard, the legal representatives for the Bundestag argued against all layers of the reasoning. 32 The Court rejected all of this. EU law, including the permission of a threshold of up to 5% in Article 3 of the Direct Elections Act, changed nothing about the constitutional review process on the national level; a preliminary reference on this point was unnecessary. 33 Lowering the review standard was not opportune, as electoral law concerned the rules of political competition. 34 Nor did the Court accept that circumstances in the real world had changed. If in the European Parliament there was a development towards antagonism between government majority and opposition, then it was barely nascent. It was unclear how the proposal of candidates for the Commission presidency could contribute to this. The European Parliament's resolution of 22 November 2012, on which counsel for the Bundestag relied, was merely a call for member states to introduce thresholds, a call that was not legally binding and therefore irrelevant.
35
The 3% threshold was declared void for the same reasons the 5% threshold had been, the dictum and the reasons for it being adopted by five to three. One judge in the minority presented a dissenting opinion. He called into question the strict review standard applied, which put Germany onto a path of isolation compared to other member states.
36

The broader European context
Virtually all critical scholarly commentators agreed with the dissenting judge in 2014: the abandonment of any threshold has taken Germany out of a concerted pan-European effort to safeguard the European Parliament's functioning. 37 That criticism pertains directly to two aspects: the Bundesverfassungsgericht's somewhat startling findings on the functioning of the European Parliament, and the Court's striking unwillingness to engage in any comparative exercise. On a closer look, however, it turns out that there is good reason to welcome the outcomes of the two judgments, at least if one's primary concern is electoral equality throughout Europe. Whether this concern also amounts to a legal requirement in EU law remains an open question. 32 
The findings on the parliamentary process in Strasbourg
Looking at practice in Strasbourg, the Bundesverfassungsgericht found that the European Parliament did not need the safeguard of a threshold in Germany, essentially because it was much better in integrating new political forces than the German legislature would have it. To some of the critics this sounded like a rather cynical compliment, something along the lines of 'you have coped well with difficulties in the past, here are some more'. 38 But the Court's estimation is largely borne out by experience after the 2014 elections. Due to the end of the threshold in Germany, seven additional members for small parties entered the Parliament, five of whom have joined pre-existing groups. It cannot be said that a new adversarial pattern of government majority against opposition has developed, and the collaboration of the two largest groups sharing the Commission and the Parliament presidencies amongst them might even indicate that the informal grand coalition is as strong at is has ever been.
The Court's findings become more startling where, in the 2011 judgment, it turned away from practice and concentrated on the relevant law. Majority formation was not needed for the European Parliament to fulfil its functions as set out in the Treaties, so the Court reasoned, pointing out that EU legislation could be passed without the Parliament's assent. This is a dubious argument: can a co-legislature that does not influence legislation be regarded as functioning properly simply because legislation can be passed in spite of it?
According to Christoph Schönberger, the reasoning on this point betrays the Bundesverfassungsgericht's distorted view of the European Parliament: the Court refuses to extend practical assistance to the Parliament in the form of a threshold, which neatly reflects the theoretical attacks on its legitimacy that can be found in the Lisbon judgment. 39 According to Court President Andreas Voßkuhle, on the other hand, the reasoning testifies to the Court's proper understanding of the European Parliament in its specific nature and the Court's high esteem for the Parliament. 40 Whichever side one might tend to take in this dispute, it must be stressed that the Court's findings on this point were not decisive. Once the Court had found that the end of the threshold in Germany would make no significant difference in reality, the look at the Parliament's functions as defined in the Treaties was an obiter dictum, one which it might have been better for the Court to leave out. It does not reappear in the 2014 judgment.
The refusal to engage in any comparative exercise
The only context in which the Bundesverfassungsgericht mentioned other member states was the theoretical prospect of them following the German route and abandoning their own thresholds for European elections. The Court accepted that this might have a significant impact on the European Parliament's functionality but saw no concrete signs that other member states had such plans. The maxim behind this reasoning, if any, seems to be: 'we are doing the right thing, which is not a problem as long as others do not suddenly start doing the right thing as well'. 41 Such national solipsism does not chime with the fact that, for the time being, responsibility for the legal regime on European elections is shared amongst the Union and its 28 member states.
But what findings would a proper comparison with the electoral regimes in the other member states deliver?
Similar thresholds do not amount to equal treatment of votes
A recurring idea is that a concerted European approach would mean that thresholds have to be more or less uniform throughout the Union. The picture then presented is roughly this: smaller member states have an effective threshold of at least 3% anyway; 42 most larger member states either have a threshold, or are split up into several electoral districts, thereby augmenting the effective threshold to a comparable level; Germany and Spain are now the only larger member states with a single national electoral district and no threshold. 43 The same logic clearly underlies the proposal, recently adopted by the European Parliament, to amend Article 3 of the Direct Elections Act so it would require a threshold of at least 3% or a division into subnational electoral districts with no more than 26 seats each. 44 This approach is problematic. Splitting a member state into several districts does not simply increase the effective threshold; it does so only for parties that obtain votes in several districts; for regionally concentrated parties it makes no 41 difference. 45 And comparing thresholds across national borders is not particularly informative. Some 5.8% of votes cast in the Dutch-speaking electoral district of Belgium are effectively needed to gain a seat there. This might seem similar to the old German threshold of 5%, but in absolute numbers the one percentage amounts to some 244,000 votes, the other to almost 1.5 million, 46 so one is really comparing apples and oranges.
More than that, cross-border comparison of percentages is not just uninformative, from the point of view of electoral equality in Europe it can be positively misleading. Because of the degressive apportionment of seats, many more votes are needed to gain a seat in one of the larger member states than in a smaller one. But with a threshold in the larger member state, the disparity becomes more extreme. Take the comparison of Germany and Malta: without a threshold, the number of votes needed to gain a first seat in Germany is now about seven times as many as in Malta; with a 3% threshold, it would be about 20 times as many. 47 A threshold in the larger member states significantly adds to the inequality between European voters and candidates that, due to the skewed allocation of seats, exists anyway. If one is concerned with the general ideal of electoral equality in Europe, then the two German judgments are to be welcomed.
This leads to a next question: does the 'general ideal of electoral equality in Europe' amount to an effective legal rule?
Electoral equality in EU law and other open questions
It is an open question as to whether electoral equality, despite not being mentioned in Article 14(3) TEU or Article 39(2) of the Charter, is a principle in EU law. Perhaps electoral equality can be derived from the general principle of equality in Article 2 TEU or from the common values of member states to which that provision refers. 48 This might seem a rather remote legal basis, but it may be noted that the Bundesverfassungsgericht's review in the two cases at hand was based on no more than the laconic 'all persons are equal before the law' of Article 3(1) Grundgesetz either. Equality of Union citizens as enshrined in Article 9 TEU might provide another basis for electoral equality, perhaps a more promising one.
If this first hurdle were overcome, a raft of further questions would arise. How should the 'permission' of a threshold of up to 5% in Article 3 of the Direct Elections Act be interpreted? Is it merely a clarification that the requirement for proportional representation in Article 1 of the Act does not in itself prohibit thresholds? If so, member states introducing a threshold might be in danger of breaching Union law, even when that threshold is set no higher than at 5% and therefore in full compliance with Article 3 of the Direct Elections Act. Alternatively, Article 3 might purport to authorise a deviation from a primary EU law principle of electoral equality. In that case the question would be whether Article 3 does so successfully or is in itself unlawful. For both alternatives, it would be essential to establish whether the Direct Elections Act is still primary treaty law, as initially it undoubtedly was, 49 or whether by the time Article 3 was inserted it had acquired the quality of secondary Union law. 50 Whilst none of this is clear, there can be little doubt that the European Court of Justice would be the competent court to decide these questions. It would merely need one judge competent to adjudicate on election complaints somewhere in the European Union to trigger a case in Luxemburg. 51 As election complaints procedure in Germany is centralised to the Bundesverfassungsgericht, a reference coming from Germany does not seem the most likely scenario.
Conclusion
Elections to the European Parliament are governed by the relevant laws of the member states, only loosely harmonised by EU rules. The European electoral regime in fact consists of 28 separate national electoral regimes. This complicates matters even where there is basic agreement, such as on the principles of direct and universal suffrage by free and secret ballot. Regarding the principle of electoral equality, matters become still more complicated. The degressive apportionment of seats to member states, in itself infringing electoral equality, has secondary effects which can easily be overlooked. For instance -and most importantly in the present context -it means that apparently similar national measures, like thresholds set a roughly the same percentage, can lead to hugely unequal treatment of voters and candidates. Put the other way around, very different thresholds can be conducive to electoral equality throughout Europe. This is exactly what happened in Germany: the 5% threshold, which until 2011 worsened the situation, has now been scrapped; the introduction of a 3% threshold, which would have restored the worsening effect to a slightly lesser degree in 2014, has been stopped. The outcome of the two judgments is to be welcomed.
The same cannot be said about the Bundesverfassungsgericht's reasoning. The electoral regime for the European Parliament is a responsibility shared between the Union and its member states, and so is the responsibility for safeguarding the Parliament's functionality. Even if the Bundesverfassungsgericht was right in assuming that the end of the threshold in Germany would not endanger the Parliament's proper functioning -and subsequent experience would suggest it wasthen still the Court's retreating into its own national compartment betrays a clear unwillingness to take on its share of responsibility. Had it done so, it might have noticed that other courts approach the same questions rather differently.
The very point of departure for the Bundesverfassungsgericht's review, holding that a threshold infringes electoral equality rights, is not universally accepted throughout Europe. The notion that votes must have equal 'success value' is controversial within Germany already, 52 and several of the more critical scholars believe that it is almost unique in Europe, with only the Italian Constitutional Court holding the same view. 53 The requirement for necessity in practice and the narrow focus on functionality of the assembly elected -the German Court's denial that streamlining will-formation in a large polity is a valid consideration at all -are additional points on which other constitutional courts are likely to adopt a more lenient view. In these respects, the Czech Constitutional Court's recent judgment provides an illuminating comparison. 54 What might look especially unusual from an outside perspective, is the German Court's robust stance against the danger of electoral politicking: Bundestag majorities legislate in their own cause when setting the rules for European elections, so they have to be subjected to particularly strict control. The Italian case law, in contrast, seems to show some reluctance on the part of the Constitutional Court to mingle with electoral politics. 55 
